COOPER, WHITE

& COOPERLLP
ATTORNEYS AT LAW
201 CALIFORNIA STREET
SAN FRANCISCO, CA 94111

- N .7 I O S o B

o o [\®] o ok ok o [ o ok [ ok ot oy
ggggxub)uo\ooo\la\m&uwuo

10-29-07
04:59 PM
BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA
Order Instituting Rulemaking on the R. 05-04-005
Commission's Own Motion to Assess and
Revise the Regulation of Telecommunications
Utilities
Rulemaking for the Purposes of Revising R. 98-07-038
General Order 96-A Regarding Informal
Filings at the Commission

RESPONSE OF SUREWEST TELEPHONE (U 1015 C)

TO

APPLICATIONS FOR REHEARING OF D.07-09-018
BY THE UTILITY REFORM NETWORK AND
COX CALIFORNIA TELCOM, L.L.C.

October 29, 2007

589839.1

E. Garth Black

Mark P. Schreiber

Sean P. Beatty

Patrick M. Rosvall

COOPER, WHITE & COOPER LLP
201 California Street, 17" Floor

San Francisco, California 94111
Telephone:  (415) 433-1900
Facsimile: (415) 433-5530

Attorneys for SureWest Telephone




e @0 9 N T R W N

NN NN e e e e e el ek ek e
ggg&szHQ\om\lc\m-&uNh—c

COOPER, WHITE
& COOPERLLP
ATTORNEYS AT LAW
201 CALIFORNIA STREET
SAN FRANCISCO, CA 84111

L INTRODUCTION.

On October 12, 2007, two applications for rehearing were filed with respect to
D.07-09-018, the Opinion Consolidating Proceedings, Clarifying Rules for Advice Letters Under
the Uniform Regulatory Framework, and Adopting Procedures for Detariffing (the "URF Tariffing ‘
Decision"). One application was filed by The Utility Reform Network ("TURN"), and the other
by Cox California Telcom, L.L.C. ("Cox"). TURN's application argues that the Commission has
failed to proceed in a manner required by law because it has unduly narrowed the protest rights of
interested parties with respect to URF advice letters. Cox seeks rehearing to remove legal and
technical errors that are inconsistent with the Commission's stated intent to include advice letters
seeking changes to "terms and conditions" of URF-regulated services under a "Tier I" standard of
review pursuant to G.0O. 96-B. Pursuant to Rule 16.1(d) of the Commission's Rules of Practice
and Procedure, SureWest Telephone (U 1015 C) ("SureWest") hereby responds to fhese
applications for rehearing.

SureWest opposes the TURN application, as it fails to raise any legal error that would
justify a modification in the Commission's well-considered policy decision addressing tariffing
issues under URF. By contrast, SureWest supports the Cox application, since it properly seeks to
rectify technical errors in the URF Tariffing Decisioﬁ that are inconsistent with the Commission's
conclusion that advice letters proposing changes to "terms ahd conditions" of tariffed services
should be subject to "Tier I" under General Order 96-B. For similar reasons, SureWest supports
the companion application for rehearing that Cox has filed with respect to D.07-09-019, the
Commission's Opinion Adopting Telecommunications Industry Rules (also filed on October 12,
2007).

II. TURN'S APPLICATION FOR REHEARING FAILS TO IDENTIFY A LEGAL
ERROR THAT WOULD JUSTIFY OVERTURNING THE COMMISSION'S
WELL-CONSIDERED POLICY DECISION TO STREAMLINE THE
PROCESSING OF ADVICE LETTERS UNDER THE UNIFORM REGULATORY
FRAMEWORK.

TURN's application for rehearing does not identify any legal error that would compel the

Commission to revisit its policy decisions in this quasi-legislative proceeding. Rather than
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demonstrating that the Commission has "not proceeded in a manner required by law," as TURN
suggests, TURN's application is simply a restatement of TURN's objections to the Commission's
policy conclusions in the URF Tariffing Decision. See TURN Application, at p. 2 (citing Pub.
Util. Code § 1757.1.1). The Commission's decision to narrowly limit the grounds for protest of
URF advice letters is based on the need for less onerous advice letter procedures in light of the
"new and vibrant competition" noted in the URF Tariffing Decision. D.07-09-018, mimeo, at

p- 29.

TURN's application incorrectly construes the Commission's relaxed procedures for
reviewing URF advice letters as an abdication of the Commission's responsibilities under Public
Utilities Code Sections 451 and 453. Under URF, carriers are still obligated under Section 451 to
maintain "just and reasonable rates." Pub. Util. Code § 451. Similarly, URF carriers are still
prohibited from unreasonably discriminating in ways that would violate Section 453. Pub. Util.
Code § 453. While the Commission is bound to enforce violations of these code sections, there is
nothing in Section 451, Section 453, or anywhere else in the Public Utilities Code that would
require the Commission to permit advice letter protests on these grounds. The Commission's
conclusion that its procedures must change to accommodate shifts in the competitive environment
represents a valid and well-considered modification to the Commission's own ’procedureé. The
Commission has significant authority to modify its own procedures, and the narrowing of the
grounds for protest of advice letters represents a thoughtful and forward-looking exercise of that
authority.

Contrary to TURN's assertions, the Commission's exclusion of "unjust and unreasonable
rates" as a ground for protest does not constitute a blanket declaration that all rates are just and
reasonable. TURN Application, atp. 11. As the URF Tariffing Decision notes, parties are free to

bring complaints in response to violations of the Public Utilities Code, including in response to
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alleged violations of the "just and reasonable" and "non-discrimination" standards in Public
Utilities Code Sections 451 énd 453. See D.07-09-018, mimeo, at pp. 82-83.

TURN's arguments regarding the need for more expansive protest rights have already been
cohsidered in the URF Tariffing Decision. See D.07-09-018, mimeo, at pp. 26-29. In comments
at the proposed decision stage, and previously in the proceeding, TURN has had an opportunity to
present its policy arguments on this issue. The Commission has considered them and rejected
them. No legal error has been presented, so the Commission need not revisit TURN's policy
arguments in response to this application for rehearing.

III. COX'S APPLICATION FOR REHEARING IDENTIFIES CERTAIN LEGAL

AND TECHNICAL ERRORS THAT MUST BE CORRECTED, AND THE

CORRECTIONS SHOULD APPLY TO ALL URF CARRIERS.

Cox's application for rehearing i)bints out a series of legal and technical errors related to
the tier under which proposed changes to terms and conditions of tariffed services should be
evaluated. As Cox demonstrates, the Commission intended these advice letters to be addressed
under Tier I regardless of whether the changes impose more restrictive, less restrictive, or neutral
changes to an URF carrier's tariff. See Cox Application, at p. 3. For the reasons stated in Cox's
application, the cohtrary statements suggesting that these advice letters would be processed under
Tier 111 should be removed, both from the URF Tariffing Decision, and from D.07-09-019

adopting the Telecommunications Industry Rules under General Order 96-B. These changes

should apply to all URF carriers equally, including both CLECs and URF ILECs.
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IV. CONCLUSION.

As demonstrated above, the Commission should reject TURN's application for rehearing,
as it lacks any showing of legal error that would justify rehearing. Cox's application should be
granted, and the Commission should clarify that all changes to the terms or conditions on tariffed

services should be processed under Tier I of General Order 96-B.

Dated this 29th day of October, 2007, at San Francisco, California.

E. Garth Black

Mark P. Schreiber

Sean P. Beatty

Patrick M. Rosvall

COOPER, WHITE & COOPER LLP
201 California Street — 17™ Floor
San Francisco, CA 94111
Telephone (415) 433-1900

- Patrick M. Rosvall
Attorneys for SureWest Telephone
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CERTIFICATE OF SERVICE BY MAIL

I Noel'Gieleghem, declare:

I am a resident of the State of California, over the age of eighteen years, and not a party to the
within action. My business address is COOPER, WHITE & COOPER LLP, 201 California Street,
17" Floor, San Francisco, CA 94111.

On October 29, 2007, I served the

RESPONSE OF
SUREWEST TELEPHONE (U 1015 C)

TO
APPLICATIONS FOR REHEARING OF D. 07-09-018

BY THE UTILITY REFORM NETWORK
AND COX CALIFORNIA TELCOM, L.L.C.

by sending via e-mail a searchable Adobe Acrobat PDF copy of this document to the parties on the
attached service list who provided e-mail addresses. Hard copies were also served on parties who did
not provide an e-mail address by placing a true and correct copy of these RESPONSE with the firm's
mailing room personnel, for mailing in accordance with the firm's ordinary practices.
| Hard copies were also mailed to ALJ Steven Kotz and Assigned Commissioner Chong's
advisor Jane Whang.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 29, 2007, at San Francisco, California.

e Gy

Noel Gieleghem\l
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ISSUES BRANCH

ROOM 4101

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

MICHAEL BROSCH

UTILITECH INC.

740 NORTH BLUE PARKWAY, STE. 204
LEE'S SUMMIT, MO 64086
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R.KEENAN DAYVIS, GENERAL COUNSEL
01 COMMUNICATIONS, INC.

1515 K STREET, SUITE 100
SACRAMENTO, CA 95814

KEVIN SAVILLE

ASSOCIATE GENERAL COUNSEL
CITIZENS/FRONTIER COMMUNICATIONS
2378 WILSHIRE BLVD.

MOUND, MN 55364

STEVEN KOTZ

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF ADMINISTRATIVE

LAW JUDGES

ROOM 2251

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

ALEXIS K. WODTKE, STAFF ATTORNEY
CONSUMER FEDERATION OF CALIFORNIA
520 S. EL CAMINO REAL, STE. 340

SAN MATEOQ, CA 94402

LEON M. BLOOMFIELD, ATTORNEY AT LAW
WILSON & BLOOMFIELD, LLP

1901 HARRISON STREET, SUITE 1620
OAKLAND, CA 94612

MARJORIE HERLTH, REGIONAL DIRECTOR,
PUBLIC POLICY

QWEST COMMUNICATIONS CORPORATION
1801 CALIFORNIA ST., SUITE 4700

DENVER, CO 80202

MICHAEL C. AMATO

CALIF PUBLIC UTILITIES COMMISSION
PROGRAM MANAGEMENT &
IMPLEMENTATION BRANCH

ROOM 3203

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214



MICHAEL B. DAY, ATTORNEY AT LAW
GOODIN MACBRIDE SQUERI DAY &
LAMPREY LLP

505 SANSOME STREET, SUITE 900

SAN FRANCISCO, CA 94111

MICHAEL A. BACKSTROM

ATTORNEY AT LAW

SOUTHERN CALIFORNIA EDISON COMPANY
2244 WALNUT GROVE AVENUE

ROSEMEAD, CA 91770

MICHELE F. JOY, GENERAL COUNSEL
ASSOCIATION OF OIL PIPE LINES

1101 VERMONT AVENUE N.W. STE 604
WASHINGTON, DC 20005-3521

MIKE MULKEY

ARRIVAL COMMUNICATIONS
1807 19TH STREET
BAKERSFIELD, CA 93301

MARGARET L. TOBIAS

MANDELL LAW GROUP, PC

THREE EMBARCADERO CENTER, SIXTH FL.
SAN FRANCISCO, CA 94111

NATALIE WALES

CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION

ROOM 4107

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

NANCY E. LUBAMERSKY, VICE PRESIDENT
U.S. TELEPACIFIC CORP.

620/630 3RD ST.

SAN FRANCISCO, CA 94107

PALLE JENSEN, DIRECTOR OF REGULATORY

AFFAIRS

SAN JOSE WATER COMPANY

374 WEST SANTA CLARA STREET
SAN JOSE, CA 95196

MICHEL PETER FLORIO, ATTORNEY AT LAW
THE UTILITY REFORM NETWORK (TURN)
711 VAN NESS AVENUE, SUITE 350

SAN FRANCISCO, CA 94102

MICHAEL D. SASSER, GENERAL ATTORNEY
PACIFIC BELL (AT&T CALIFORNIA)

525 MARKET ST., RM. 2021

SAN FRANCISCO, CA 94105

MONICA L. MCCRARY

CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION

ROOM 5134

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

MARIA POLITZER

CALIFORNIA CABLE & TELECOM
ASSOCIATION

360 22ND STREET, NO. 750
OAKLAND, CA 94612

MARY E. WAND, ATTORNEY AT LAW
MORRISON & FOERSTER LLP

425 MARKET STREET

SAN FRANCISCO, CA 94105

NEDYA CAMPBELL

AT&T CALIFORNIA

525 MARKET STREET, 19TH FLOOR
SAN FRANCISCO, CA 94105

NORMAN A. PEDERSEN

ATTORNEY AT LAW

HANNA AND MORTON, LLP

444 SOUTH FLOWER STREET, NO. 1500
LOS ANGELES, CA 90071

PETER A. CASCIATO, ATTORNEY AT LAW
PETER A. CASCIATO P.C.

355 BRYANT STREET, SUITE 410

SAN FRANCISCO, CA 94107
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MARCO GOMEZ, ATTORNEY AT LAW
S.F. BAY AREA RAPID TRANSIT

PO BOX 12688

OAKLAND, CA 94604-2688

MICHAEL R. ROMANO, ATTORNEY AT LAW
LEVEL 3 COMMUNICATIONS, LLC

2300 CORPORATE PARK DR. STE 600
HERNDON, VA 20171-4845

MARTIN A. MATTES, ATTORNEY AT LAW
NOSSAMAN, GUTHNER, KNOX '

& ELLIOTT, LLP

50 CALIFORNIA STREET, 34TH FLOOR
SAN FRANCISCO, CA 94111-4799

MICHAEL SHAMES, ATTORNEY AT LAW
UTILITY CONSUMERS' ACTION NETWORK
3100 FIFTH AVENUE, SUITE B

SAN DIEGO, CA 92103

MARZIA ZAFAR

SAN DIEGO GAS & ELECTRIC/SOCAL GAS
601 VAN NESS AVENUE, SUITE 2060

SAN FRANCISCO, CA 94102

NELSONYA CAUSBY, ATTORNEY AT LAW
AT&T CALIFORNIA

525 MARKET ST., STE 2025

SAN FRANCISCO, CA 94105

NATALIE BILLINGSLEY

CALIF PUBLIC UTILITIES COMMISSION
TELECOMMUNICATIONS & CONSUMER
ISSUES BRANCH

ROOM 4108

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

PHILLIP ENIS

CALIF PUBLIC UTILITIES COMMISSION
CONSUMER ISSUES ANALYSIS BRANCH
ROOM 2101

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214



PHUONG N. PHAM
MORRISON & FOERSTER
425 MARKET STREET

SAN FRANCISCO, CA 94105

MELISSA W. KASNITZ, ATTORNEY AT LAW
DISABILITY RIGHTS ADVOCATES

2001 CENTER STREET, THIRD FLOOR
BERKELEY, CA 94704-1204

JOHN DUTCHER, VICE PRESIDENT -
REGULATORY AFFAIRS
MOUNTAIN UTILITIES

3210 CORTE VALENCIA

FAIRFIELD, CA 94534-7875

ROBERT J. DIPRIMIO
VALENCIA WATER COMPANY
24631 AVENUE ROCKEFELLER
VALENCIA, CA 91355

RICHARD H. LEVIN, ATTORNEY AT LAW
6741 SEBASTOPOL AVE STE 230
SEBASTOPOL, CA 95472-3838

ROBERT GNAIZDA, POLICY
DIRECTOR/GENERAL COUNSEL

THE GREENLINING INSTITUTE

1918 UNIVERSITY AVENUE, SECOND FLOOR
BERKELEY, CA 94704

REED V. SCHMIDT, VICE PRESIDENT
BARTLE WELLS ASSOCIATES

1889 ALCATRAZ AVENUE
BERKELEY, CA 94703

SHELLEY BERGUM

DEAF & DISABLED
TELECOMMUNICATIONS PRGRM
505 14TH STREET, SUITE 400
OAKLAND, CA 94612-3532

VALERIE J. ONTIVEROZ
SOUTHWEST GAS CORPORATION
PO BOX 98510

LAS VEGAS, NV 89193-8510

ROGER HELLER, ATTORNEY AT LAW
DISABILITY RIGHTS ADVOCATES
2001 CENTER STREET, THIRD FLOOR
BERKELEY, CA 94704-1204

RANDY CHINN

SENATE ENERGY COMMITTEE
ROOM 4038

STATE CAPITOL
SACRAMENTO, CA 95814

REX KNOWLES, REGIONAL VICE PRESIDENT
X0 COMMUNICATIONS SERVICES, INC.

111 EAST BROADWAY, SUITE 1000

SALT LAKE CITY, UT 84111

ROBERT M. POCTA

CALIF PUBLIC UTILITIES COMMISSION
ENERGY COST OF SERVICE & NATURAL
GAS BRANCH

ROOM 4205

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

ROBIN BLACKWOOD
ATTORNEY AT LAW

VERIZON

600 HIDDEN RIDGE, HQE 03H29
IRVING, TX 75038

ROLAND S. TANNER

SOUTHERN CALIFORNIA WATER COMPANY
PO BOX 9016

SAN DIMAS, CA 91773

SCOTT CRATTY
MURRAY & CRATTY, LLC
725 VICHY HILLS DRIVE
UKIAH, CA 95482
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PAUL A. SZYMANSKI, ATTORNEY AT LAW
SAN DIEGO GAS & ELECTRIC COMPANY
101 ASH STREET

SAN DIEGO, CA 92101

ERINN R.W. PUTZI

THE STRANGE LAW FIRM, PC
282 SECOND STREET, SUITE 201
SAN FRANCISCO, CA 94105

REGINA COSTA, RESEARCH DIRECTOR
THE UTILITY REFORM NETWORK

711 VAN NESS AVENUE, SUITE 350
SAN FRANCISCO, CA 94102

RICHARD FISH

CALIF PUBLIC UTILITIES COMMISSION
LICENSING TARIFFS, RURAL CARRIERS &
COST SUPPORT BRANCH

AREA 3-D

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

ROBBIE RALPH, DIRECTOR, ECONOMIC
REGULATION & TARIFF

SHELL CALIFORNIA PIPELINE
COMPANY LLC

PO BOX 2648

HOUSTON, TX 77252-2648

RICHARD SMITH

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF ADMINISTRATIVE

LAW JUDGES

ROOM 5019

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

RUDOLPH M. REYES, ATTORNEY AT LAW
VERIZON

711 VAN NESS AVENUE, SUITE 300

SAN FRANCISCO, CA 94102

SHEILA HARRIS

MANAGER, GOVERNMENT AFFAIRS
INTEGRA TELECOM HOLDINGS, INC.
1201 NE LLOYD BLVD., STE.500
PORTLAND, OR 97232



The following parties did not provide e-mail addresses and were served via U.S. Mail at the
addresses below which they provided to the CPUC.

WILLIAM JOHNSTON

CALIF PUBLIC UTILITIES COMMISSION
POLICY & DECISION ANALYSIS BRANCH
AREA 3-F

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

CECIL O. SIMPSON, JR.

US ARMY LEGAL SERVICES AGENCY
901 NORTH STUART STREET, SUITE 713
ARLINGTON, VA 22203-1837

RICHARD M. HAIRSTON
R.M. HAIRSTON COMPANY
1112 LA GRANDE AVENUE
NAPA, CA 94558-2168

RICHARD J. BALOCCO, PRESIDENT
CALIFORNIA WATER ASSOCIATION
374 W. SANTA CLARA STREET

SAN JOSE, CA 95196

WILLIAM H. WEBER, ATTORNEY AT LAW
CBEYOND COMMUNICATIONS

320 INTERSTATE NORTH PARKWAY
ATLANTA, GA 30339

ROBERT A. SMITHMIDFORD
VICE PRESIDENT

BANK OF AMERICA

8011 VILLAPARK DRIVE
RICHMOND, VA 23228-2332

DOROTHY CONNELLY, DIRECTOR,
GOVERNMENT RELATIONS
AIRTOUCH COMMUNICATIONS, INC.
2999 OAKRD 5

WALNUT CREEK, CA 94597-2066

LOU FILIPOVICH
15376 LAVERNE DRIVE
SAN LEANDRO, CA 94579
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CHRIS WITTEMAN

CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION

ROOM 5129

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

HUGH COWART

BANK OF AMERICA

TECHNOLOGY & OPERATIONS
FL9-400-01-10

9000 SOUTHSIDE BLVD, BUILDING 400 1ST
FL

JACKSONVILLE, FL 32256

DOUG GARRETT, SENIOR DIRECTOR,
GOVERNMENT AFFAIRS

1ICG COMMUNICATIONS, INC.

180 GRAND AVENUE, STE. 800
OAKLAND, CA 94612



